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STATE SUPREME COURT DECLINES TO REVIEW WATER RIGHTS RULING

Lower Court Ruling Imposes New Requirements on California Water Supply Projects

Walnut Creek, CA – The Delta Wetlands Project (“Delta Wetlands”), a proposed water storage and supply project based in San Joaquin and Contra Costa counties, announced today that the California Supreme Court has declined to review the Third District Court of Appeal decision in Central Delta Water Agency v. State Water Resources Control Board (Case No.C041749), issued November 19, 2004.  The State Water Resources Control Board (“SWRCB”) and Delta Wetlands petitioned the State Supreme Court to review the lower court ruling that set aside Delta Wetlands’ water rights permits and established a new requirement that water supply projects must identify the actual user of their water before applications for permits can be submitted.

“Despite the ruling, the Delta Wetlands Project is still the most advanced of all surface water storage projects currently under consideration by the state,” said Andy Moran, general manager for the Delta Wetlands Project.

California’s water industry, as well as some of California’s most respected business and agricultural organizations, had voiced strong opposition to the recent lower court ruling, citing the new requirement.  Friend of the court or amicus letters urging the California Supreme Court to review the ruling were filed by the California Department of Water Resources, Association of California Water Agencies, Northern California Water Association, State Water Project Contractors, Metropolitan Water District of Southern California, Westlands Water District, San Joaquin River Group Authority, California Chamber of Commerce, California Business Properties Association, California Building Industry Association, California Business Roundtable, Consulting Engineers and Land Surveyors of California, California Waterfowl Association, Natural Heritage Institute and Ducks Unlimited.

“The Court of Appeal’s decision unreasonably inhibits a vital role of the water rights process in supporting new water projects,” said Lester Snow, Director of the California Department of Water Resources in a letter to the California Supreme Court. “Future projects of statewide importance and complexity are being considered under the CALFED process, and the Court of Appeal’s decision casts a shadow on the practicality of their implementation.”

This new requirement will apply to all water supply projects contemplated by the CalFed Bay-Delta Program that require water rights permits.  In addition to the Delta Wetlands Project, this decision will impact other surface water storage projects such as Sites Reservoir, Expanded Los Vaqueros Reservoir, Enlarged Shasta Dam and Upper San Joaquin Storage, none of which have completed environmental documentation, biological opinions, secured water rights permits, or identified actual users of water. Before any of these projects can progress beyond their early exploration phases, they will need to identify and secure actual users of their water. The water industry will face the troubling prospect of obtaining financial commitments to pay for a water supply project at an early stage in the permitting process before applications for water rights can even be filed.  A project proponent will not know what restrictions or conditions may be imposed upon the project’s operations by its final water rights permits – a circumstance akin to trying to sell a car that has yet to be designed.  No one will agree to pay for a water project without knowing what the project will look like.

The Third District Court of Appeal’s decision has changed California water rights law in ways that are both substantial and subtle.  It has left the SWRCB without procedures for processing water rights permits and little guidance on how to frame new procedures.  

“But it is the new law of California, and we are all going to have to learn to deal with it,” added Moran. “The Appellate Court ruling now requires that we identify the actual users of water before the State Water Resources Control Board will issue revised water rights permits.”

California’s statewide and regional business organizations have placed a high priority on constructing additional water storage facilities, developing new water supplies and expanding existing conservation programs as critical components to ensuring the state’s continued economic vitality. 

“The Delta Wetlands Project continues to be a promising water project for California,” added Moran.  “It still has its Army Corps of Engineers permits, biological opinions and completed environmental reviews, all of which are required prior to implementing a project.  And, we know what operating conditions are likely to be imposed on our revised permits.  Further, the Court of Appeal affirmed the Delta Wetlands Project in all other respects.  In recognition of the years of planning and negotiations with affected parties, the court determined that the project’s design and operational plans are technically sound and would avoid significant impacts, such as seepage, water quality and other environmental problems.  The court also rejected claims that Delta Wetlands would violate a statute that prohibits the sale of water rights, clarifying that the statute does not bar the marketing and sale of water itself.” 

Delta Wetlands filed water rights permit applications for its water storage and supply project in 1987. In 2001, the SWRCB approved water rights permits and environmental documentation for Delta Wetlands, authorizing the project to store excess water on two Delta islands. The project has also received clearance to proceed under the Clean Water Act, state and federal Endangered Species acts, and other laws. After 17 years of planning and negotiations with state, federal and local water users, regulators and environmental interests, 

Delta Wetlands has been shown to be a viable, technically feasible project to help meet water supply and environmental resource requirements for the state. The project is one of five water storage alternatives the CalFed Bay-Delta program has selected for detailed analysis, and is the only considered project that could be implemented in this decade. 

Located in the Sacramento-San Joaquin Delta and straddling San Joaquin and Contra Costa counties, the project involves four Delta islands.  After years of farming and subsidence, the islands’ land elevations are now below sea level. By fortifying the surrounding levee systems, the project will be able to store significant amounts of water on two of the islands, forming a greatly needed new surface water storage facility.  The reservoir islands will be able to capture water when it is available (typically during storms or other events that produce large flows through the Delta), for later use when water is scarce. Nine thousand acres on the two remaining islands will be set aside permanently as wetland and wildlife habitat, forming a mosaic of seasonal and permanent wetlands, riparian woodland zones, ponds and lakes, and open grassland areas.  The habitat islands will provide extremely valuable wetland and wildlife benefits to the Delta, supporting a wide variety of species, including listed and endangered plants and animals and migratory waterfowl.  

Copies of the lower court ruling, the Delta Wetlands petitions, as well as the friends of the court letter can be obtained at www.deltawetlands.com.

